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Key Contract Provisions and Tips on Controlling Risk with Good Contract Language

I.
Key Contract Provisions
At the heart of every construction project is a series of contracts.  The Owner contracts with the Surveyor or Designer for the provision of the survey/design for the project.  The Owner contracts with a Prime Contractor for the construction of the project.  The Prime Contractor contracts with numerous sub-contractors who perform portions of the work.  Everything that is done on a construction project is (or should be) done pursuant to a written contract.  All too often parties rely on “standard contracts,” “form contracts,” or attempt to adapt a contract used in the last project for use in a future project.  This approach to contract drafting and negotiation does not do justice to the importance of the contract in a project.  A good contract sets forth, clearly and unambiguously, who will do what, how it will be done, and when it will be completed.  All of the risks in a given project that can be known ahead of time should be addressed in the contract and a resolution should be proposed.  The contract becomes a tool box not unlike the physical tool boxes that will occupy the project:  the clauses in the contract equip the Owner, the Prime Contractor and the Surveyor/Designer to deal with whatever situation may arise.  The parties need only reach into the contract and pull out the correct clause and that clause will resolve the issue confronting them.  There are several clauses in any construction contract which are disproportionately important.  The purpose of this section is to address those clauses and to suggest ideas and negotiating strategies for developing these clauses.


A.
Indemnification Clauses

Almost every construction contract contains some form of indemnification clause.  Some indemnification clauses are perfectly acceptable.  Others are exceptionally onerous.  There are several features to look for in an acceptable indemnify provision.  In particular, Surveyors should look for language regarding:

· Comparative Fault:  Liability under the indemnification clause should be limited to that portion of the damages caused solely by negligence on the part of the Surveyor.

· Scope of Indemnification:  Indemnification should be limited to damages solely arising out of or resulting from the Surveyor’s performance of its work.  Damages arising from the work of others should not be included.

· Indemnified Parties:  The number of indemnified parties should be limited.  The ideal limitation is to the Owner only.  Owners will typically request that the indemnified parties be expanded to include investors, banks, and other project participants with no direct relationship to the Surveyor.

· Negligence:  Liability under the indemnification clause should be predicated on a finding that the Surveyor was negligent.
An example of an acceptable indemnity provision is:


“Surveyor agrees to indemnify and hold harmless Owner from and against all claims, losses, liability, suits, and damages, including reasonable expenses, to which Owner may be put or subjected to, but only to the extent caused by the negligence of Surveyor, its agents or employees in the provisions of its services.”

The indemnity provisions in the AIA General Conditions (AIA 201-1997, Sec. 3.18) are another example of acceptable indemnification language.

A more problematic indemnity agreement makes the Surveyor liable for all damages except those which arise out of the sole negligence of the Owner.  These provisions make the Surveyor liable unless the Surveyor’s performance is utterly blameless; if the Surveyor is negligent in the slightest, the Surveyor is responsible for 100 percent of the damages incurred regardless of the concurrent negligence of others.  An example of such a provision is:


“To the fullest extent permitted by law, Surveyor shall indemnify and hold harmless the Owner and its agents, employees and consultants from and against all claims, damages, losses and expenses, including but not limited to attorney’s fees, arising out of or resulting from the performance of Surveyor’s Work, provided that any such claim, damage, loss or expense: (1) is attributable to bodily injury, sickness, disease, or death, or injury to or destruction of tangible property including the loss of use resulting therefrom, and (2) is caused in whole or in part by any acts, omissions or negligence of the Surveyor, or anyone directly or indirectly employed by Surveyor or anyone for whose acts Surveyor may be liable, regardless of whether or not it is caused in part by a party indemnified hereunder.”

This indemnity provision expands the scope of the indemnification by increasing the number of parties that the Surveyor must indemnify and also broadens the Owner’s right to indemnification to include indemnification for damages caused in part by the Owner’s own mistakes or mistakes made by a contractor.  This type of indemnity provision also raises a unique problem for Surveyors:  it is not covered by professional errors and omissions insurance.  An acceptable indemnity provision, one which limits indemnity to damages caused solely by the negligence of the Surveyor, would ordinarily be covered by professional errors and omissions insurance.  However, when a Surveyor agrees by contract to provide indemnification for damages that arise in part due to the actions of others, the Surveyor will lose its insurance coverage for those damages.  Owners are typically unaware of this fact.  Therefore, Surveyors will increase their bargaining power by letting the Owner know that any problematic indemnity provision will likely be uninsurable.

Surveyors will occasionally encounter indemnity provisions which are wholly unacceptable.  The hallmark of an unacceptable indemnity clause is that it makes the Surveyor wholly responsible for damages that arise from the sole negligence of the Owner/Client.  Pursuant to these agreements, the Surveyor is liable even if its performance is perfect—the Surveyor becomes a guarantor of the project.  The indemnity clause found in the Standard Associated General Contractor’s Sub-Contractor Agreement (1985 Edition) is such a clause:


“The Sub-Contractor agrees to assume responsibility and liability, to the fullest extent permitted by law, for all damages or injury to all persons, whether employees or otherwise, and to all property, arising out of, resulting from, or in any manner connected with the execution of the work provided for in this sub-contract where occurring or resulting from the use of the Sub-Contractor, his agents or employees, or materials, equipment, instrumentalities, or other property, whether the same be owned by the Contractor, the Sub-Contractor, or Third Parties, and the Sub-Contractor, to the fullest extent permitted by law, agrees to indemnify and save harmless the Contractor, his agents and employees, from all such claims including, without limiting the generality of the foregoing, claims for which the Contractor may be or may be claimed to be liable and legal fees and disbursements paid or incurred to enforce the provisions of this paragraph and the Sub-Contractor further agrees to obtain, maintain and pay for such a general liability insurance coverage and endorsements as will ensure the provisions of this paragraph.”

Once again, Surveyors will not have professional errors and omissions coverage for liability arising from indemnity clauses such as this.  No Surveyor should ever agree to an indemnity clause like the one outlined above.  Owners and other Clients will frequently borrow language wholesale from contractor agreements like the AGC agreement quoted above.  Therefore, it is entirely foreseeable that language like this clause may be included in a contract with a Surveyor.  Accordingly, Surveyors need to be on the lookout for such clauses and must be ready to remedy clauses such as these when they arise.

i.
A Brief Primer On The Minnesota Anti-Indemnity Statute
Minnesota has an Anti-Indemnity Statute, Minn. Stat. § 337.01, et seq. that provides some limitations on indemnity agreements.  In particular, Minnesota’s Anti-Indemnity Statute holds that any agreement by which the indemnitor agrees to indemnify the indemnitee for damages arising from the indemnitees’ sole negligence is unenforceable.  

However, Minnesota’s Anti-Indemnity Statute also includes an important loophole.  Section 337.05 indicates that an otherwise void indemnity clause is valid if the other party (Surveyor or Contractor) agrees to obtain and provide specific insurance coverage to ensure this obligation.  Therefore, if the indemnity clause, or some other clause in the contract, indicates that the other party will purchase insurance to ensure its obligations under the contract an otherwise void indemnity clause will become valid.  Surveyors and Contractors need to be knowledgeable regarding the provisions of the Minnesota Anti-Indemnity Statute and need to be vigilant for clauses in construction contracts that take advantage of this loophole in the Minnesota Anti-Indemnity Statute.

The statute begins by declaring that indemnity agreements like the “problematic” and “unacceptable” forms described above are unenforceable.  Here are the statutory sections that contain those provisions:
337.02

Unenforceability of certain agreements

An indemnification agreement contained in, or executed in connection with, a building and construction contract is unenforceable except to the extent that the underlying injury or damage is attributable to the negligent or otherwise wrongful act or omission, including breach of a specific contractual duty, of the promisor or the promisor’s independent contractors, agents, employees, or delegates.

337.04

Validity of other agreements


Sections 337.01 to 337.05 do not affect the validity of any insurance contract, workers’ compensation agreement, construction bond, or other agreement lawfully issued by an insurer or bonding company.

However, the statute goes on to provide that “problematic” and “unacceptable” indemnity clauses will be enforced if the indemnitor agrees—as part of the agreement—to obtain and provide insurance that covers the indemnity obligation.  Here are the sections of the statute which contain those provisions:

337.05

Agreements to insure


Subd.1.  Agreements valid.  Sections 337.01 to 337.05 do not affect the validity of agreements whereby a promisor agrees to provide specific insurance coverage for the benefit of others.


Subd.2.  Indemnification for breach of agreement.  If:

a. A promisor agrees to provide specific types and limits of insurance; and

b. A claim arises within the scope of the specified insurance; and

c. The promisor did not obtain and keep in force the specified insurance;

then, as to that claim and regardless of Section 337.02, the promise shall have indemnification from the promisor to the same extent as the specified insurance.


Subd.3.  When indemnification not available.  The indemnification stated in subdivision 2 is not available if:

a. The specified insurance was not reasonably available in the market; and

b. The promisor so informed the other party to the agreement to insure before signing the agreement, or signed the agreement subject to a written exception as to the non-available insurance.

Subd.4.  Indemnification regarding deductible amounts.  If:

a. A promisor agrees to provide specific types and limits of insurance; and

b. A claim arises within the scope of the specified insurance; and

c. The insurance provided by the promisor includes a self-insured retention or a deductible amount;

then, as to that claim and regardless of Section 337.02, the promisee shall have indemnification from the promisor to the full extent of the deductible amount or self-insured retention.


Subd.5.  No waiver by certificates.  A promisor’s obligation to provide specified insurance is not waived by either or both of the following:

a. A promisee’s failure to require or insist upon certificates or other evidence of insurance;

b. A promisee’s acceptance of a certificate or other evidence of insurance that shows a variance from the specified coverage.

This exception causes problems for surveyors and other design professionals.  While the CGL insurance carried by most contractors provides coverage for indemnification agreements, the E & O insurance carried by most surveyors and design professionals specifically excludes coverage for indemnification agreements.  Therefore, surveyors and design professionals should seldom, if ever, agree to obtain insurance to insure over an indemnification agreement.  Similarly, E & O insurance typically does not allow the addition of other parties as “additional insureds,” a common practice among contractors with CGL insurance.  Therefore, surveyors and design professionals should indicate to owners that they cannot “add” the owner (or anyone else) to their professional liability insurance policy as “additional insureds.”
B.
Additional Insured Clauses

Clients frequently insist that the surveyor or design professional name the client as an additional insured on all insurance policies.  These additional insured provisions usually specify that the design professional’s policy is primary over the client’s own insurance.  

These additional insured provisions pose at least 3 problems.  First, you cannot name your client (or the owner, lender, contractor, subcontractor, subconsultant, or any other participant in the project) as an additional insured on your professional liability policy.  Such provision must be stricken.  You must explain to your client that professional liability policies do not work like general liability policies and there is no product/policy available in the market that would allow you to name a client (or others) as additional insureds.  You may, however, be able to name the client as an additional insured on your general liability policy.

Second, if you agree to the provision, but then fail to name the client as an additional insured, you may still be held liable to the client to the same extent as the required coverage.  Thus, you need to follow through with your agent to verify that the required endorsement is in place.


Third (and a slight variation on the second), if the coverage of the particular additional insured endorsement is not as broad as required, you may still be held liable to the client to the same extent as the required coverage.  Some endorsements cover the additional insured’s own negligence while others may cover the additional insured but only to the extent of the obligations stated in the contract.  If this limitation is contrary to the type and scope of additional insured endorsement required by the contract then the Surveyor could be exposed to a risk of uninsured liability.

As with all insurance requirements, the best course of action is to request your insurance agent’s review of the contract to make sure that all the proper coverage is provided. 

C.
Waiver/Subordination of Lien Rights

On a private project, one of the ways to secure payment of your fees is to assert a mechanics’ lien on the project property.  Minn. Stat. §337.10, subdivision 2, provides in relevant part: “Provisions contained in, or executed in connection with, a building and construction contract requiring a contractor, subcontractor, or material supplier to waive the right to a mechanics lien or to a claim against a payment bond before the person has been paid for the labor or materials or both that the person furnished are void and unenforceable.”

Some owners claim that this statute prohibiting waivers of lien rights applies only to contractors and not to design professionals.  This interpretation is subject to attack since the definition used for building and construction contract specifically includes contracts for design.  

Other owners do not seek waiver of lien rights, but instead seek subordination to the rights of any lender.  Such a clause may read as follows:

Consultant acknowledges, covenants and agrees that any mechanic’s lien which it may now or may hereafter have, file, claim, hold or assert against the real property with respect to the work on the project will be an become subject, subordinate and inferior to the lien of any mortgage(s) now or hereafter held upon and against the real property by any lender or other creditor, notwithstanding that any such mortgage(s) or liens may be recorded after the commencement of the work on the project or that the Consultant’s mechanic’s lien may otherwise be entitled to priority.

The effect of this provision could be as harsh as a provision which requires a waiver of all lien rights.  Your payment security would then be entirely dependent upon the credit-worthiness of the client.  If the client is a private developer whose only real asset is the real property where the project is located, then this provision should always be struck.

D.

Governing Law/Venue:

If your client is not a resident of the area where the project is located, they may seek to compel a home field advantage for dispute resolution.  Many states have enacted legislation that prohibits this.  For example, Minn. Stat. § 337.10, subdivision 1 provides: “Provisions contained in, or executed in connection with, a building and construction contract to be performed in Minnesota making the contract subject to the laws of another state or requiring that any litigation, arbitration or other dispute resolution process on the contract occur in another state are void and unenforceable.”  Despite statutory prohibitions, contract clauses regarding the applicable law and venue are still commonly included in agreements.  An example of one such provision was found in a contract for a project in Minnesota and provided as follows:

All claims, disputes and other matters and questions arising our of or relating to Agreement for Consultant Services may, at the Owner’s sole option, be decided by arbitration in accordance with the Construction industry Arbitration Rules of the American Arbitration Association then in effect.  Any dispute or issue, which Owner does not elect to submit to arbitration shall be brought either in the U.S. District Court for the Northern District of Georgia Atlanta Division, or the Superior Court of Cobb County, Georgia.  This provision shall be specifically enforceable in any court of competent jurisdiction.  Nothing in this paragraph shall be deemed to require Owner to subject disputed under the Agreement for Consultant Services to arbitration.

If the Surveyor encounters such a provision, she should request it be struck and explain to the Client that the provision is not enforceable pursuant to Minnesota law.

E.
Limit of Liability

Every contract a Surveyor enters into should have a limit of liability provision unless the Owner/Client has specifically rejected that provision.  The function of a limit of liability clause is simple and its necessity in Surveyors’ contracts is clear.  A limit of liability clause sets a maximum recoverable amount in any lawsuit against the Surveyor.  Thus, for example, the Owner may agree that in no event will the Owner ever be able to recover more than $50,000 from the Surveyor.  The rationale behind limit of liability clauses is simple:  Surveyors’ fees represent a small portion of the overall contract budget and yet the Surveyor’s liability is, in theory, limitless.  This situation is inequitable.  In order to remedy this situation, fairness dictates that the Owner/Client ought to agree to some reasonable limit for the Surveyor’s liability.  It has been the experience of the authors of these materials that limits of liability typically can be negotiated with Owners.

A typical limit of liability paragraph may read as follows:


“In recognition of the relative risks and rewards involved in the project, Owner and Surveyor agree that Owner shall limit Surveyor’s liability such that Surveyor’s total liability for any and all injuries, claims, and losses shall not exceed the amount of Surveyor’s fees or $50,000, whichever is less.  If Owner is unsatisfied with this limit of liability, Surveyor will agree to modify this limit of liability as follows: (1) for a payment equal to 10 percent of Surveyor’s total fees for this project, Surveyor will agree to increase the limit of liability to the amount of its fees or $50,000, whichever is greater.  If Owner chooses to pay for this increase in Surveyor’s limit of liability, Owner must sign in the following blank on the day Owner accepts this contract, ____________________; (2) for a payment equal to 20 percent of Surveyor’s total fees for this project.  Surveyor will agree to increase the limit of liability to twice the amount of its fees or $100,000, whichever is greater.  If Owner chooses to pay for this increase in Surveyor’s limit of liability, Owner must sign in the following blank on the day Owner accepts this contract. ____________________.  The increased fee paid by Owner does not constitute the purchase of insurance.  Rather, it is intended to compensate Surveyor for the additional risk Surveyor is assuming.  The increased fees will be added to each invoice submitted by Surveyor.”

In every negotiation, the precise terms of the limit of liability can be negotiated and adjusted.  However, as a fundamental concept, Surveyor should insist on the inclusion of a limit of liability in all of their contracts.  In addition to avoiding potentially ruinous liability in lawsuits related to construction defects, Surveyors can realize another benefit from their use of limit of liability clauses:  premium credits from their professional liability insurers.  Most insurers offer some type of premium reduction to Surveyors who routinely negotiate limits of liability in their contracts.


F.
Ownership/Use of Instruments of Service


Traditionally, a Designer is hired to create: create a design, a detail, a book of specifications, a bid sheet, and any of a hundred other things, depending on the needs of the project.  Similarly, a Surveyor may be hired to locate, determine, plot, boundaries, structures and other objects or features, stake construction, or other items.  Aside from construction observation services, the primary value a Surveyor/Designer brings to a project is the value of his or her creativity and experience, for both are used to create a package which will (in theory) accomplish what the Owner wants to accomplish within a budget the Owner finds acceptable.  While this has been true for centuries, in recent years a conundrum has arisen regarding the creative product of the Surveyor/Designer: who owns what the Surveyor/Designer creates?  Traditionally, the answer is that the Surveyor/Designer owns all of his or her work product, and this approach is enshrined in the standard industry contracts.  However, Owners are increasingly resistant to this approach, and this approach also fails to address some situations.  Ultimately, the best approach is the use of custom-tailored contractual terms which address the ownership of the creative product of the Surveyor/Designer (for ease of reference, this product is called the “Work” throughout this section).  The purpose of this section is to explore several ownership scenarios, and to present generic contractual provisions targeted at these scenarios.


1.
The traditional approach: exclusive ownership by the Surveyor/ Designer.

As noted above, the traditional approach to ownership of the Work is that the Surveyor/Designer is the sole owner.  A typical provision in such an instance might read:

The Work is an instrument of the Surveyor’s service, and shall be used only for the Project.  The Surveyor is the author of the Work and retains all common law, statutory, and other reserved rights in the Work, including the copyright.  The Owner may retain copies of the Work for information and reference in connection with the Owner’s use of the Project.  The Work shall not be used by the Owner or others on other projects, or for work on the Project that is beyond the scope of work defined in this Agreement, or for work on the Project by parties other than the Owner and the Owner’s subcontractors, without written authorization by the Surveyor.

This provision accomplishes several important goals, each of which is discussed in turn below.

· It unambiguously indicates that the Surveyor retains all rights to his or her entire work product.  Clarity in contractual provisions is as important as clarity in drawings and specifications.

· It limits the Owner’s use of the Work such that the Work can only be used for the specifically-contracted-for Project.  This is important because all Work is tailored to the particular goals of the Project, and if those goals are changed, the Work may need to be changed.

· It limits the use of the Work to the Owner, and forbids the Owner from passing the Work on to a successor owner if the Project is sold.  This is important because the successor owner may not contract with the Surveyor, may change the scope of the Project, and may not understand the design and/or assumptions and understandings which underlie the Work.  Any one of these issues may make the Work no longer suitable.  This provision requires that, if the Owner wants to pass the Work along to a successor owner, the Owner obtain the Surveyor’s written consent.  This gives the Surveyor leverage to insist on a meeting with the successor owner where the limitations and assumptions surrounding the Work can be discussed.

2.
The next best thing: ownership by the Surveyor with a non-exclusive license for the Owner.

Owners are increasingly unwilling to allow the Surveyor to retain absolute ownership over the Work.  While there are a number of reasons for this, and every Owner will have unique needs depending on the nature of the Project, the needs of most Owners can be satisfied by granting them a non-exclusive license to the Work.  Under this scenario, the Surveyor retains ownership of the Work, but passes a license to the Owner which allows the Owner expanded use of the Work itself.  A typical provision in such an instance would be:

The Work is an instrument of the Surveyor’s service.  The Surveyor is the author of the Work and retains all common law, statutory, and other reserved rights in the Work, including the copyright.  Upon payment in full of all sums due under this Agreement, the Owner shall have a nonexclusive license to reproduce, modify, and make derivatives products from the Work.  In return, the Owner agrees, to the fullest extent permitted by law, to indemnify, defend and hold Surveyor harmless from any claim, liability or cost (including reasonable attorneys fees and defense costs) arising or allegedly arising out of any modification of the Work by the Owner if such modification has not been explicitly approved in writing by the Surveyor.


Once again, this provision accomplishes several important goals.

· The Surveyor still retains all rights to the Work, and is recognized as the author of the Work.

· The Owner is granted a license which will allow it to modify the Work and use the Work in the future for other projects.

· The license granted to the Owner is nonexclusive, which permits the Surveyor to grant others a license to the Work if the need arises.

· In the event the Owner modifies the Work in any way, and a problem results, the Owner is obligated to indemnify and defend the Surveyor from any damages.  It is not hard to foresee instances in which the Owner will modify the Work, and the modifications will be improper, and result in a claim of some type.  The Surveyor needs to be protected in such instances.  It is important to note that many states have anti-indemnity statutes which apply to contracts for design/construction work.  Surveyors pursuing projects in those states should ensure that the indemnity provision complies with the applicable anti-indemnification statute.

3.
The reverse license.
As noted above, the grant of a nonexclusive license should satisfy the needs of most Owners.  However, some Owners will insist that they be made the owners of the Work.  In such instances, the Surveyor needs to ensure that several key concerns are addressed.

· The Surveyor should not be investing in the Owner the rights to details which appear in the Work but also appear in other materials prepared by the Surveyor (e.g., a standard key).

· The Surveyor should retain the right to create designs/surveys which are derivative of the Work.  This avoids conflict between the Owner and the Surveyor if a future project by the Surveyor reuses the data/information or portions of the Work.

· As with the previous provision, the Surveyor needs to be protected from any claims resulting from the Owner’s future use of the Work if the Work has been modified.

· The Surveyor needs to ensure that it gets paid for its work.

These needs can be addressed with a contractual provision like this one.

The Work is an instrument of the Surveyor’s service.  The Surveyor is the author of the Work, and upon payment in full of all sums due under this Agreement, the Surveyor assigns to the Owner, without reservation, all common law, statutory, and other reserved rights in the Work, including the copyright.  In the event a dispute regarding payment arises, this assignment is not effective until after the dispute has been resolved.  To the extent that the Work incorporates information and/or designs previously developed by the Surveyor, the Surveyor retains all of its rights in such information and/or designs.  The Owner, in turn, grants the Surveyor a nonexclusive license to use the Work in any way, including the creation of derivative products.  The Owner agrees, to the fullest extent permitted by law, to indemnify, defend and hold Surveyor harmless from any claim, liability or cost (including reasonable attorneys fees and defense costs) arising or allegedly arising out of any modification of the Work by the Owner if such modification has not been explicitly approved in writing by the Surveyor.  Under no circumstances shall this transfer be deemed a sale by the Surveyor, and the Surveyor makes no warranties, either express or implied, of merchantability or fitness for any particular purpose.


4.
Ownership of the Work by the Owner.

While rare, Owners occasionally insist upon retaining full ownership of the Work.  Such insistence is typically seen where the Work is new or unique and the Owner is attempting to ensure that it stays that way or limiting access to the Work has significant economic benefit to the Owner.  If the Owner has been unwilling to accept either of the two licensing provisions suggested above, something akin to the following ownership provision should be insisted upon by the Surveyor.

The Work is an instrument of the Surveyor’s service.  The Surveyor is the author of the Work, and upon payment in full of all sums due pursuant to this Agreement, the Surveyor hereby assigns to the Owner, without reservation, all common law, statutory, and other reserved rights in the Work, including the copyright.  In the event a dispute regarding payment arises, this assignment is not effective until after the dispute has been resolved.  To the extent that the Work incorporates information and/or designs previously developed by the Surveyor, the Surveyor retains all of its rights in such information and/or designs.  The Owner agrees, to the fullest extent permitted by law, to indemnify, defend and hold Surveyor harmless from any claim, liability or cost (including reasonable attorneys fees and defense costs) arising or allegedly arising out of any modification of the Work by the Owner if such modification has not been explicitly approved in writing by the Surveyor.  Under no circumstances shall this transfer be deemed a sale by the Surveyor, and the Surveyor makes no warranties, either express or implied, of merchantability or fitness for any particular purpose.

This provision is identical to the provision found in section 3, except that the licensing language has been removed.  This provision accomplishes the following:

· The Work in its entirety is transferred to the Owner.

· The Surveyor is protected from any liability arising from the use of the Work if the Work has been modified.

· The Owner does not obtain any ownership interest in the Surveyor’s prior Work and/or standard details incorporated in the Work.

· The transfer is not complete until the Surveyor is paid in full.


5.
Changing ownership of the Work at a later date.

As we have suggested in this section, ownership of the Work should be clearly established in the initial contract between the Surveyor and the Owner.  However, there are instances in which this is not done.  Additionally, there are instances in which one party would like to change the formerly agreed-upon ownership at some time after the Work is complete (typically, the Owner decides it wants either a license or exclusive ownership of the Work).  All of these things can be accomplished, but several restrictions must be acknowledged.




a.
Licenses


The owner of the rights in the Work (we will assume that the Surveyor owns the Work) can, at any time, grant a license to any entity.  The license can be a simple, one-page document, signed by both parties, with language like that found in section 2 above.  The license may also explicitly reference the portion of the original contract which makes the Surveyor the owner of the Work.




b.
Transfer of ownership


It is not uncommon for Owners to develop a unique type of buyer’s remorse regarding the Work; that is, if the Work is particularly good, the Owner wishes it had secured exclusive ownership of the Work in the first place.  In such instances, the Owner will frequently ask the Surveyor to transfer ownership of the Work to the Owner.  The question of whether, in a given situation, a Surveyor ought to agree to do so cannot be answered here---each situation must be weighed on its own merits.  Some Surveyors commonly transfer ownership upon request (although seldom for free); others never do so.  However, it can safely be said that there are situations in which the Surveyor will conclude that it is in his or her best interests to strike a deal with the Owner and transfer ownership of the Work.  Once again, such a transfer can be accomplished in a simple, one-page document, with language like that found in section 4 above.  As with licenses, it may be advisable for the transfer agreement to explicitly reference that portion of the original contract which made the Surveyor the owner of the Work.




c.
Transfer of copyrights


Entire articles have been written on copyright ownership of surveys, plans and drawings, and it is not our intent to revisit these issues.  It suffices to say that there are two tiers of copyright protection for any work which can be copyrighted: first, there is the common law protection which automatically vests the creator of a work with the copyright to that work; second, there are the more formal, statutory rights which can be secured only by filing a Copyright Application with the Copyright Office.  Some Surveyors never file Copyright Applications; some file a Copyright Application for every Work they create.  Regardless of the individual preferences of Surveyors, there are instances in which the Owner will insist on retaining the copyrights to the Work.  If the Work has not been formally registered with the Copyright Office, this can be accomplished using the language found in section 3.


However, before the Surveyor agrees to such a transfer, one alternative should be suggested.  Owners typically want to hold the copyright in the Work in order to prevent anyone else from utilizing it.  Sometimes, the Owner simply wants to pursue an infringement action.  If that is the case, the Surveyor can transfer to the Owner the right to pursue copyright infringement actions while still retaining all other copyrights in the Work.  The key provision of such an agreement would approximate this language:

The Work is an instrument of the Surveyor’s service.  The Surveyor is the author of the Work, and the Surveyor hereby assigns to the Owner the right to bring, in the Owner’s name, claims alleging infringement of the copyrights in the Work, including claims which may have accrued prior to the date of this Assignment.

Under such an agreement, the Surveyor loses the ability to bring copyright infringement actions itself, but such a result is preferable to losing all rights in the Work.

G.
Termination and Suspension
All contracts should anticipate termination of the contract and suspension of the work.  The contract should specify who may terminate or suspend the work, what payments are to be made and to whom if the contract is terminated or suspended, and under what conditions the contract may be terminated or suspended.  Surveyors should ensure that the contract allows them to terminate or suspend their work in the event of non-payment of their fees without any liability for resulting delays or other damages.  Surveyors should also ensure that they will be appropriately compensated if asked to resume their work many months or years after it has been suspended.


H.
Unsigned Agreements
It is the nature of the construction industry that work is frequently begun with deadlines looming.  As a result, Surveyors frequently begin work without a signed written contract in place.  The parties intend to sign the contract at some later date.  Occasionally, the written contract is never signed.  For Surveyors who have carefully crafted a written contract, failure to get that contract signed jeopardizes all of the protections the Surveyor has sought to gain in the written contract.  The Owner will argue that the Owner never agreed to any of the terms of the written contract and that the parties have been proceeding pursuant to an oral contract whose only terms were price and deliverables.  This is a problem that ultimately no intra-office policy can completely resolve.  On occasion, Surveyors will have projects where the contract goes unsigned.  However, careful contract language can help solve this problem.  In particular, the Surveyor can include in the contract a clause such as the following:


“Owner may accept this contract through the signature of its authorized representative below, verbally, or by permitting Surveyor to commence work on the project.”

Pursuant to the terms of this clause, the Owner is deemed to have accepted the contract if they sign the contract, if they orally represent to the Surveyor that they agree with the contract, or simply if the Owner permits the Surveyor to commence doing work.  This term, which can easily be inserted into contracts, should resolve the issue of unsigned contracts and protect Surveyors from the results of a failure to obtain a signature on a contract.

II.
Preventive Techniques:

1. Use your own form.  Try to be the first one to propose the contract form that will be used.  If Surveyor has a standard form, or modified standard form that you know works well, start with that.  You may include language that requires your form to control.  An example may be: “To the extent that any agreement, conditions, order form, correspondence or other document purporting to contain terms or conditions of the agreement between Surveyor and Client is inconsistent with the terms or conditions of this Surveyor Agreement, then the Surveyor Agreement shall control.”
2. Read and understand the contract form.  The very first thing that any lawyer will look at in determining the rights and remedies of the parties to a dispute is to review the contract language.  Thus, it is critical that you understand what is contained in the contract so you can play be the rules of engagement that you have set forth in your agreement with your client.

3. Get the whole story.  If you are working as a prime consultant, look for terms incorporating by reference the clients’ obligations to the lender or others.  Make sure that if there are references to other documents or agreements that you are provided with a copy of those.  If you are working as a subconsultant, look for terms incorporating by reference the terms of your client’s contract.  The rule is the same – make sure you have a copy of the prime agreement and understand all of the obligations that you may have on the project.  

4. Just say “No.”  When you see a non-standard form, or clauses that seek to shift risk onto Surveyor, at least speak up and protest.  The client may agree to remove the offending language.  In any case, there is no harm in asking.

5. Ask for help.  It is likely that there are many experienced PM’s and officers at your firm that can provide a wealth of knowledge and advice on whether to agree to particular provisions, and how to negotiate for more favorable terms.  

6. Ask for more help.  If you cannot find the answer by talking with experienced members of your firm, then seek outside help.  Your insurance agent can assist in determining if the provisions (particularly risk-shifting provisions) would be insurable.  Your insurance agent can also review and advise if the Surveyor’s policies of insurance comply with the insurance requirements set forth in the contract.  

7. Negotiate.  Impress upon the other party the unfairness and the potential expense of assuming responsibility for risk beyond what is typical.  Stress the fundamental fairness of each party taking responsibility for its own fault.  Remind the client that the contractor and the owner have control over much of the project, so the design professional should not have to take on responsibility for the work/actions of others.

8. Negotiate at a higher level.  If the contract is handled by a contracting officer, purchasing agent or other person who does not have authority to make changes in the contract language, ask for the contact information for the person with actual authority.

9. Work as a group.  If it is a repeat client doing business with a number of the branch offices or being serviced by multiple PM’s, then keep track of negotiated contract terms.  If one office or PM succeeds in modifying an unacceptable contract clause, make sure that the rest of the offices and PM’s know what the client was willing to agree to.  Be sure to remind the client that it agreed to the changes requested before on some other project/task.  

10. History repeats itself.  Just as you can work as a group, the converse is also true.  Remember the concessions that Surveyor makes in order to get its foot in the door are likely to be imposed on all future projects.  So, be careful to give too much away in any negotiation with a potential repeat client. 

11. Increase your fee.  Consider increasing your fee to cover an increase in acceptance of risk.  If the Client knows that the offending provision is costing more money, they may be more willing to negotiate with you.  

12. Include your sub-consultants.  If you retain one or more subconsultants, you must include the same clauses you have accepted in your subconsultant agreements.

13. Leave it.  Understand that there are some risks that are “deal breakers” and cannot be accepted.  While you cannot eliminate all risks in a project, you can decide to walk if the reward no longer matches the risk you are accepting.   

Risky Clients & Projects – A few tips

Developers that plan to sell off the project to multiple owners (like a condo, apartment, or even single family home development) are often single purpose LLC’s which disappear once the project is complete and sold.  Such a client may not be solvent, insured or even exist a few years after project completion when maintenance and other owner-caused issue grow into defects cases.  The new owners go looking for a “deep pocket” and often assert claims against the Design Professional.  Contractual indemnity may not help to mitigate harm if the original developer client has no assets or insurance.   The following are a few tips on how to minimize claims.

1. Avoid Unfunded/Under-funded Projects.  Ask the client how the project will be financed, and require assurances that the developer will have funds available to pay your invoices as they become due.  Include contract provisions that permit you to withhold deliverables and to terminate or suspend services without any liability in the event payment are not made on time.  Even if you are not providing project estimates, ask about overall budgets and decline the work if they are wholly inadequate for the contemplated project.

2. Avoid Inexperienced Risky Developers.  Conduct in-depth client selection.  Include in your process an interview with the client to understand the client’s prior experience.  Contact past consultants and/or contractors and ask about the client’s prior projects.  You may even go see a prior project to see if it has been properly operated/maintained.  Conduct simple internet searches for the client’s history in litigation, newspapers articles about developers past projects, or other available information.  Consider obtaining a Dunn & Bradstreet or similar report on the financial status of the client.

3. Bind Ultimate Owners.  Once the project is completed, sold and occupied, there will be multiple owners, who have no direct contract with the Design Professional or contractor.  Require the client to include specific limits of liability from the Owner/Design Professional contract into the purchase agreements between the client and the unit buyers and in the homeowners’ association’s by-laws so as to bind the unit owners to reasonable terms for upkeep and pre-claim procedures.

4. Require Proper Operations and Maintenance.  Some owners have inadequate budgets for maintenance, insufficient maintenance staff and a reluctance to increase association dues to cover needed periodic maintenance.  This results in problems being left unattended until it is too late.  Untrained maintenance staff may not know what to look for or how to fix it.  Require by contract that the homeowners’ association’s by-laws include an adequate maintenance budget that is increased annually.  If the association does not have a regular maintenance employee, require some outside contractor to perform routine maintenance on a regular basis.  Assist the developers in preparing an O & M manual for the project.  Failures to follow the manual could be a defense to any later claims.

What follows is an example of a contract provision required to be included in the unit purchaser’s and homeowners’ association by-laws on a project that involved the installation of a cluster waste water treatment system:

The HOA is responsible for all regular maintenance and ordinary repairs of the Collection System and Waste Water Treatment System.  The HOA shall use the services of a qualified certified Class C Operator licensed in the State of Minnesota to properly operate the Waste Water Treatment System.  The HOA shall not be entitled to any recovery from the Designer for failures or problems with the Waste Water Treatment System cause by the HOA’s failures to either retain a qualified operator, or to follow the instructions and recommendations of a qualified operator regarding maintenance and ordinary repair of the Waste Water Treatment System.  Designer is not liable to the HOA for any loss or damage arising out of or in connection with the HOA’s failure to properly maintain and/or operate the Waste Water Treatment System.
A.
Project Selection And Subconsultant Selection
i. Risky Projects

Certain projects have a higher risk for a claim.  These include technically challenging projects, inheriting a project from a prior design professional (particularly if they were fired), or other factors which may be outside your control.  A particular situation which is ripe for problems is contracting to be the design professional for a project when you lack specific expertise in the area.  This usually requires the retention of a subcontractor with specific knowledge in the given specialty.  If the subcontractor errs, you are likely on the hook for a resulting claim.  If possible, it is best for such subcontractor to have a direct contract with the owner/client, or that your contract with the client contains language limiting your liability for the work of the subcontractor.  Carefully consider whether you should take on the enhanced possibility of a claim and whether you have the expertise to see the project through to completion.

ii.
Government Funding Agency Role in Design

A governmental funding agency may attempt to insert its design preferences into a project.  Such design preferences may be based on political or other considerations which have little to do with the best design solution or the interests of your client (or your own risk of liability).  However, the opinions and desires of the funding agency often has much weight with a client, as the agency holds the purse strings on a large grant or loan.  You need to carefully state in writing early in a project if the desires of the funding agency are not workable or not the most effective.  You must be prepared to challenge such opinions, as you will ultimately be responsible for the final product.  If the proposed design or work is impossible or otherwise contrary to your professional judgment, you should not proceed, even if the funding agency threatens to pull funding unless its preferred design is followed.  If a claim arises, it is nearly impossible to bring a claim against a government agency for its position (due to immunity issues), even if it is completely wrong. 

iii.
Selection of Subconsultants

Proper selection of a subconsultant is critical.  As you are likely to be liable for any mistakes made by subconsultant, it is very important that you deal exclusively with established and knowledgeable design professionals.  There are a number of problems which arise when you subcontract with another design professional.  Given these issues, you should carefully consider whether you should take on a project at all if significant portions of the work will be subcontracted.  

iv.
Your Lack of Specific Expertise

You will have to rely on the subcontractor’s work, as the reason you enter into a subcontract is often because you lack the knowledge base for the specific design issue.  Naturally, your ability to review the subcontractor’s work is limited.  This makes the initial selection key.

v.
Insurance

It is important to confirm your subcontractor has appropriate insurance coverage for any future claims and that the subcontractor maintains the insurance.  If possible, you should get the confirmation from the agent and not from the subcontractor.  The expiration date of such policy should be noted, and you should re-confirm coverage during the course of the project.  As most policies are claims made policies, it would be ideal to both require and also have a mechanism in place to confirm that the subcontractor remains covered for the duration of the applicable statutes of limitation and repose.  

vi.
Changes in Subconsultant

A reputable and experienced subconsultant may go out of business or change its structure during the course of a project.  If so, you need to confirm that you still have a written contract with the appropriate new entity and that insurance coverage is maintained, including tail coverage as appropriate.

Ethics Considerations
A. Rules of Professional Conduct.

Surveying practice in Minnesota is regulated by Minnesota Statutes § 326.01 et seq. (the “Statute”).  The Statute grants to the Board of Architecture, Engineering, Land Surveying, Landscape Architecture, Geoscience, and Interior Design (the “Board”)
 powers which include the licensing of surveyors.  The Statute also regulates the advertising of professional surveying services,
 sets out disciplinary proceedings for surveyors who engage in unprofessional conduct and allows the Board to revoke or suspend a surveyor’s license in appropriate instances
.

The Board’s Rules of Professional Conduct (the “Rules”) provide that a surveyor shall not seek professional work which he or she is not qualified to perform “by reason of education, training, or experience.”
  The Rules also provide that a surveyor shall not misrepresent the extent of his or her education, training, experience or qualifications; nor shall he or she misrepresent the extent of his or her “responsibility in connection with any prior employment.”  In addition, the Rules prohibit a surveyor from distributing false or misleading advertisements regarding his or her qualifications or the expertise of his or her business or employer.  The Rules also provide that a surveyor shall avoid conflicts of interest including:

· accepting a project where the surveyor’s duty to the client or the public would conflict with the personal interest of the surveyor or the interest of another client;

· receiving compensation from more than one party for services on the same project unless all parties have consented to such an arrangement; and

· soliciting or accepting gifts from contractors, their agents, or other persons dealing with the client or employer in connection with the work for which the surveyor has been retained with the knowledge or approval of the client or the employer.”
    

B. Types Disciplinary Actions
3.
Discipline for Failure to Properly Complete Work

In the matter of PE


Facts: On June 18, 2004, the Board issued a Stipulation and Order.  Respondent was first licensed to practice professional engineering in the State of Minnesota on July 10, 1957. Mr. Ron Wyman, an employee of Cortec Company, hired Respondent to design the wall girts and over-turning of the proposed steel tower to be constructed on an existing roof of the Cortec Building in Cambridge, MN. In addition, Respondent was to review some steel connection detail for the project. Respondent provided Mr. Wyman with the professional engineering calculations to prepare a preliminary design for the Cortec building project. Respondent reviewed and certified incomplete preliminary plans drafted by Mr. Wyman. Respondent provided the certified preliminary plans to his client, Cortec Company. Without Respondent's knowledge, Mr. Wyman submitted the incomplete preliminary plans certified by Respondent to the Cambridge Building Official for approval. After the Cambridge Building Official notified Respondent that the incomplete preliminary plans Respondent had certified were submitted for approval, Respondent prepared and certified complete plans for the Cortec building project, which are dated July 25, 2002. 


Disciplinary Action: Respondent admits that the facts specified above constitute a violation of Minn. Stat. § 326.03 (2002) and the Board Order included the following terms: Respondent is reprimanded for the foregoing conduct.

4.
Discipline for Commission of a Crime

In the Matter of PE 


Facts: On May 14, 2004, the Board issued a Stipulation and Order.  Respondent was first licensed to practice professional engineering in the State of Minnesota on July 18, 1997. On March 7, 2003, Respondent received a conviction of receiving stolen property (aid & abet) under Minnesota Statutes §§ 609.05, 609.52, subdivision 3(2), 609.53, and 609.101 in Minnesota District Court, County of Dakota. 


Disciplinary Action: Respondent admits that the facts specified above constitute violations and the Board Order included the following terms: Respondent is reprimanded for the foregoing conduct. Respondent's license to practice professional engineering shall be suspended for a period of three months, which shall commence on the date the Board Chair signs the attached Order. Three months of the license suspension shall be stayed on the condition that Respondent does not violate any terms or conditions of this Stipulation and that Respondent does not violate any provision contained in Minn. Stat. §§ 326.02-326.15 (2002), Minn. R. ch. 1800 (2003), or Minn. R. 1805 (2003) during a period of three years beginning on the date that the Board Chair signs the attached Order. Respondent's license to practice professional engineering shall be placed on probationary status for three years, to commence on the date the Board chair signs the attached Order. Within one year of the date of the attached Board Order, Respondent shall successfully complete, and submit acceptable documentation thereof to the Board, a course in professional ethics approved in advance by the Complaint Committee. Completion of this ethics course shall be in addition to the continuing education requirement set out in Minn. Stat. § 326.107 (2002). Respondent shall pay to the Board a civil penalty of $5,000.00 of which $2,000.00 shall be stayed on the condition that Respondent does not violate any Board Statutes or Rules for three years beginning on the date the Board Chair signs the attached Order. Respondent shall pay $3,000.00 to the Board by making six equal payments of $500.00 by cashier's check or money order, payable to the "Board of Architecture, Engineering, Land Surveying, Landscape Architecture, Geoscience and Interior Design," which must be received by the Board office on or before: June 15, 2004; December 15, 2004; June 15, 2005; December 15, 2005; June 15, 2006; and December 15, 2006. If Respondent complies with all of the terms and conditions listed above, Respondent's license shall be restored to an unconditional status at the end of the probationary period.

5.
Discipline for Failure to Pay Child Support

In the Matter of PE


Facts: On July 26, 2004, the Board issued an Order to Reinstate. The Board received a Notice to Suspend Occupational or Professional License(s) ("Notice") from Hennepin County Child Support on February 25, 2004, which advised the Board that Respondent was in arrears in court-ordered child support or maintenance payments or both in an amount equal to or greater than three times his total monthly support and maintenance payments. Based upon the Notice and Minn. Stat. § 518.551, subd. 12 (2002), the Board issued an Order for Suspension of License on March 6, 2004. Respondent's license to practice professional engineering in the State of Minnesota subsequently expired on June 30, 2004. On July 8, 2004, the Board received correspondence from Hennepin County Child Support requesting that the Board reinstate Respondent's license. 


Disciplinary Action: The Order for Suspension issued to Respondent on March 6, 2004, is hereby rescinded and shall have no further force and effect. The professional engineering license issued to Respondent in the State of Minnesota may be renewed upon Respondent's completion of all applicable continuing education required pursuant to Minn. Stat. § 326.107 (2002) and the submission of a completed renewal application, and a completed continuing education reporting form, and payment of all applicable fees.

6.
Discipline for Failure to Pay Taxes

In the Matter of PE


Facts: On June 18, 2004, the Board issued an Order to Not Issue, Renew, or Transfer License. Facts: On June 7, 2004, the Board received a Notice of Requirement for Tax Clearance from the Minn. Dept. of Revenue, which advised the Board that Respondent has an outstanding tax liability. Under Minn. Stat. § 270.72 (2002), the Board must not issue, renew, or transfer Respondent's license. 


Disciplinary Action: Pursuant to Minn. Stat. § 270.72, subd. 1 (2002), Respondent's license shall not be issued, renewed, or transferred. During the period Respondent is not licensed as a professional engineer, Respondent shall not offer to perform or perform any services in this state that require licensure as a professional engineer, including holding himself out to the public as a professional engineer. During the period Respondent is not licensed as a professional engineer, Respondent shall remove the designation of being a licensed professional engineer from all Respondent's advertisements, business cards, business forms, and signage. The Order shall take effect immediately and shall remain in effect until the Board receives a Tax Clearance Certificate from the Minn. Dept. of Revenue indicating that Respondent does not owe the State any uncontested delinquent taxes, penalties, or interest and has filed all required returns. If a Tax Clearance Certificate is received, the Board shall then issue an Order to rescind this Order prohibiting the issuance, renewal, or transfer of Respondent's license.

7.
Discipline for Allowing License to Lapse

In the Matter of Landscape Architect


Facts: On May 14, 2004, the Board issued a Stipulation and Order.  Respondent was first licensed to practice landscape architecture in the State of Minnesota on September 14, 1998. On July 1, 2002, Respondent's license to practice landscape architecture in the State of Minnesota lapsed. Respondent is the owner of [X]+ Partners, Inc. Respondent is listed as a RLA for [X] Associates in the 2003-2004 Minnesota American Society of Landscape Architects membership directory. In correspondence dated November 22, 2003 to the Board, Respondent stated: "I was distraught to learn that my landscape architecture license expired in July of 2002. We moved our offices during the summer of 2000. We notified all addresses in our mailing database of our name change, including the American Society of Landscape Architects. Regretfully, the Licensure Board was not included in this database. Subsequently, I never received the notification for renewal that was mailed to our former address and then returned to your offices. I embrace the responsibilities associated with being a registered landscape architect. I am a dedicated professional who volunteers my time to lecture at ASLA and AIA sponsored events, provide guidance to students who request my assistance, and have worked hard to have my firm's projects represent the talent, integrity and potential of our profession." Respondent submitted a list of 35 Minnesota projects in which he held himself out and/or practiced landscape architecture with a lapsed license. Of the 35 projects listed, 13 were commercial and 22 were residential projects. Respondent's license to practice landscape architecture was reinstated on December 1, 2003. 


Disciplinary Action: Respondent admits that the facts specified above constitute violations and the Board Order included the following terms: Respondent is reprimanded for the foregoing conduct. Respondent shall pay a civil penalty of one thousand five hundred dollars ($1,500.00) to the Board to the Board within sixty days after the date of the Board's Order.

In the matter of PE 


Facts: On May 16, 2003, the Board issued a Stipulation and Order.  Respondent was first licensed to practice professional engineering in Minnesota on Nov. 20, 1990. On July 1, 2002, Respondent's license to practice professional engineering in Minnesota lapsed.  Respondent signed and certified a drawing on Feb. 3, 2003 for a project at the Arrowwood Radisson Resort, located in Alexandria, MN.  In a letter dated April 1, 2003, Respondent acknowledged that his PE license lapsed. Respondent stated: 

“I currently maintain thirty-two registrations in the United States. Keeping up with registration maintenance can be a chore. My Minnesota registration was shown as being current on our office computer at the time this project was completed. This was apparently a ‘typo’ and a clerical error. As soon as I was notified of this discrepancy, I immediately filed for renewal. There were no other projects sealed during the lapsed license period. This oversight was a simple mistake and I hope no enforcement action will be required. Thank you for your understanding.”
Respondent's license to practice professional engineering was reinstated on Feb. 14, 2003. 

Disciplinary Action: Respondent admitted that the above facts constitute violations and the Board issued an Order that included the following terms: Respondent is reprimanded for the forgoing conduct and ordered to pay a civil penalty of $500.00 to the Board within sixty days after the date of the Board's Order.

8.
Discipline for Signing Drawings outside of License

In the Matter of Architect 


Facts: On May 14, 2004, the Board issued a Settlement Agreement and Cease and Desist Order.  Respondent was first licensed to practice architecture in the State of Minnesota on August 16, 2002. Respondent is not currently and never has been licensed by the Board as a professional engineer in the State of Minnesota. Respondent prepared, signed and certified the architecture drawings for the Tractor Supply Company in Worthington, Minnesota. Mr. Lee Johnson, PE from Bob D. Campbell & Company (Minnesota License 24344), prepared the structural engineering drawings (S001, S100, and S200) for the Tractor Supply Company. Respondent signed and certified the structural engineering drawings (S001, S100, and S200) for the Tractor Supply Company in Worthington, Minnesota. Respondent admits to signing and certifying the structural engineering drawings. In a letter dated September 17, 2003, Respondent states: "I received a set of preliminary drawings from the structural engineer with the understanding that a signed copy would follow in a few days. I had reviewed the architectural drawings on a number of occasions, but in my rush to get these to the City for approval, the unsigned structural drawings were laid out with the architectural drawing; stamped with my architectural stamp and unfortunately signed by me. An engineer licensed in the State of Minnesota prepared the structural drawings. A signed set of structural drawings was received in my office on the 28th of August. A copy of the signed drawings has been sent to Duane Grace, Building and Fire Code Consultants, Moose Lake, Minnesota, per his request. I have also enclosed structural sheets (S001, S100, and S200) with this letter for your review. This was purely an administrative mistake, it was not my intent to practice engineering. I apologize for any inconvenience I have caused you and the Board in this matter." Respondent reissued the drawings for the Tractor Supply Company with the engineering drawings signed and certified by the professional engineer, Mr. Johnson. 


Disciplinary Action: Respondent admits that the facts specified above constitute violations and the Board Order included the following terms: Respondent is reprimanded for the foregoing conduct. Respondent shall cease and desist from certifying engineering drawings in Minnesota, and from further violations of Minnesota Statutes §§ 326.02 to 326.15 (2002) until such time as he becomes licensed as a professional engineer in the State of Minnesota. Respondent shall pay a civil penalty of $250.00 to the Board. Respondent shall pay the $250.00 to the Board within sixty days after the date of the Board's Order.

9.
Discipline for Failure to Obtain a MN License

In the matter of Out-of-State PE


Facts: On May 14, 2004, the Board issued a Cease and Desist Order and Notice of Right to Hearing. The Complaint Committee of the Board alleged as follows: A complaint concerning [Out-of-State PE]("Respondent") has been received and reviewed by the Board's Complaint Committee. Respondent is not currently and never has been licensed by the Board as a professional engineer in the State of Minnesota. Respondent is licensed as a professional engineer in the State of Maryland. Respondent applied to become licensed in Minnesota as a professional engineer through comity in September 2002. The Board notified Respondent that his comity application was incomplete. Respondent has since failed to complete his application for licensure. Respondent reviewed the following documents for the Hiawatha Corridor Light Rail Project that is located in Minnesota: a)Production Testing and Quality Control of the Reinforced Concrete Blocks of the Low Vibration Track (LVT) System; b)Production Testing and Quality Control of the Resilient Block Pads of the Low Vibration Track (LVT) System; c)Production Testing and Quality Control of the Rubber Boots of the Low Vibration Track (LVT) System; d) LVT Supports Design Document for Hiawatha LRT for the Hiawatha Corridor Light Rail Project. Respondent stamped these documents using his Maryland stamp. He also typed on them, "I have applied for the registration in Minnesota and the application is pending." He signed and dated the documents January 16, 2003. Respondent reviewed shop drawings for this Minnesota Hiawatha Corridor Light Rail project. He used his Maryland stamp, and typed on the drawings, "I have applied for the registration in Minnesota and the application is pending." He signed and dated these drawings January 16, 2003. In an email dated August 28, 2003, Respondent admits to stamping drawings for this project. Respondent states: 

“I have stamped mentioned drawings in the past and returned them to my client Permanent Way Corporation. I do not know what action was taken on this project after that. All I can say is that the LVT track supplied by PWC is the best choice available on the world market. It requires virtually no maintenance and has at least ten time longer life expectancy than anything else of the kind, as we have already found on LVT installation at twenty locations world-wide. Ther [sic] is no secret that not all of PWC's competitors like it. However, the proper place for improvement of their products is at the drafting board.” 


Disciplinary Action: The Board issued the following Order, which was found to be in the public interest: Respondent shall cease and desist from holding himself out as a professional engineer in Minnesota, from practicing professional engineering in Minnesota, and from further violations of Minn. Stat. §§ 326.02 to 326.15 (2002) until such time as he becomes licensed as a professional engineer in the State of Minnesota. Respondent was also ordered to pay a civil penalty of $10,000.00 to the Board, within 60 days after the date of the Board's approval of this cease and desist order.

10.
Discipline for False Information on License Application

In the Matter of Applicant for MN PE


Facts: On September 17, 2002, the Board issued a Stipulation and Order.  Respondent was first licensed to practice professional engineering in Minnesota on April 24, 2001. Respondent submitted an application for licensure as a PE in Minnesota by comity, which was received by the Board on Mar. 8, 2001. Section 17 of the Application for Licensure by Comity asks, "Have you ever had a license denied, suspended or revoked?" Respondent answered the question by checking "No." In Section 24 Respondent deposed and affirmed that all the statements in the Application for Licensure by Comity dated Mar. 1, 2001 are true. Respondent submitted a National Council of Examiners for Engineering and Surveying ("NCEES") record in connection with his application for licensure by comity. Included in the NCEES record is an Authorization for Transmittal of Council Record, dated Mar. 1, 2001. Section 1, Item G of the Authorization for Transmittal of Council Record, in support of application for jurisdictional licensure as a PE, asks, "Has any disciplinary action been taken against you?" Respondent states, "No." Respondent signed the Authorization for Transmittal of Council Record which contains the following statement: "I, the undersigned, do hereby declare under the penalties imposed by applicable jurisdiction laws in those jurisdictions in which the foregoing documents and the information contained therein are used in connection with licensure, that I am the engineer named above and that the foregoing statements are true and correct, all as of the date hereinafter set forth." Respondent and the State of California entered into a Stipulation in Settlement and Decision effective Jan. 12, 2001. The terms of the Stipulation in Settlement and Decision include a conditional reinstatement and probationary period of two years for California license number [XXXXXX], the surrender of California license [XXXXXX], successful completion of a course in professional ethics, cost recovery, and submission of special reports as the California board may require. Respondent contends that he did not intentionally submit inaccurate answers to Section 17 of the Application for Licensure by Comity and Section 1, Item G of the Authorization for Transmittal of Counsel Record; however, Respondent was negligent in answering those questions. 


Disciplinary Action: Respondent admitted that the above facts constitute violations and the Board issued an Order that included the following terms: Respondent is reprimanded for the foregoing conduct. Respondent's license to practice professional engineering shall be suspended, commencing on the date that this Stipulation is approved by the attached Board Order, for a minimum of one year or until Respondent has both successfully and timely completed the pre-approved professional ethics course referenced below and paid the civil penalty referenced below. Within one year of the date of the attached Board Order, Respondent shall successfully complete, and submit acceptable documentation to the Board thereof, a course in professional ethics approved in advance by the Complaint Committee. Respondent shall pay to the Board a civil penalty of $10,000.00, of which $5,000.00 will be stayed on the conditions that Respondent does not violate any Board Statutes or Rules during the period of suspension identified above and that Respondent successfully completes a pre-approved course in professional ethics and provides acceptable documentation thereof, within one year of the date of the attached Board Order. Respondent shall submit a civil penalty of $5,000.00 by cashier's check or money order to the Board within sixty days of the Board's approval of this Stipulation and Order. If Respondent complies with all of the conditions listed, Respondent's license shall be restored to an unconditional status at the end of the suspension period.

11.
Discipline for Anti-Competitive Activity

In the Matter of Geologist


Facts: The Board issued a Stipulation and Order on January 21, 2000 which includes the following facts: Respondent was licensed to practice professional geology in the State of Minnesota on October 26, 1998. On May 25, 1999, [ABC], Inc. agreed to a Consent Order with the Minnesota Department of Commerce. The allegations in the Consent Order are that "[ABC] Inc. engaged in anti-competitive activity in the consultant bidding process, made false claims on Petrofund applications, submitted invoices that were not true reflections of the costs incurred, and provided a signed statement on each reimbursement application which falsely stated that all costs claimed by the consultant were eligible for reimbursement and a true and accurate account of the services performed in violation of Minnesota Statutes. At the time of the infractions, Respondent was the Western Regional Director for [ABC], Inc. Respondent admitted to the Board's Investigator that he is responsible for the alleged violations of Minnesota law listed in the May 25, 1999 Consent Order. 


Disciplinary Action: In the Stipulation and Order, Respondent was reprimanded for the foregoing conduct and his license was subjected to the successful completion of a course in professional ethics approved in advance by the Complaint Committee within one and a half years from the date of the Board Order after which Respondent may apply to the Board for an unconditional license. Respondent was also ordered to pay a civil penalty of $3000.00.

12.
Discipline for Failure to Obtain PDH’S
In the Matter of PE, Architect and Landscape Architect

Facts: On July 18, 2003, the Board issued a Findings of Fact, Conclusions of Law, and Order upon the following individuals: PE, Architect, Landscape Architect.  These Orders adopted the Findings of Facts and Conclusions issued by an Administrative Law Judge and ordered the immediate suspension their professional licenses based upon a failure to complete professional development hours as required by law. These licensees were ordered to cease and desist from practicing in their respective professions in any manner in the State of Minnesota and from holding themselves out to the public using their respective professional designations or as a licensee in the State of Minnesota. They shall neither offer to provide nor provide any services required to be performed by a licensee in their respective professions within the State of Minnesota until such time as they individually petition the Board for reinstatement and comply with the following conditions: Respondent(s) shall comply with all the reinstatement requirements and provide documentation thereof to the Board; and pay all fees required by statute.

All of the above information was taken verbatim (except for the names, license numbers and companies of the disciplined professionals were changed to a generic description) from the Minnesota Board of Architecture, Engineering, Land Surveying, Landscape Architecture, Geoscience, and Interior Design Website: www.aelslagid.state.mn.us
C.
Interstate Practice Requirements
Designers/Surveyors need to be aware of the requirements practice in other states.  Frequently, it is not enough that the designer/surveyor of record be licensed in a foreign jurisdiction.  If the design/survey firm seeks to do business in another state, there are often a myriad of issues regarding ownership, shareholders and control that arise.  These issues vary from state to state.

i.
Licensure.

Many states have laws or rules that provide that no person may practice architecture/engineering/surveying in the state without having a State certificate of registration.  


ii.
Ownership of Design Professional Firms.

Many states have laws or rules that provide that a partnership, corporation, limited liability company or other business organization may not practice architecture/engineering/surveying in the state unless some specified portion of the ownership of that firm is held by persons who are registered or licensed in the state where the project is located.  For Example, Nevada requires a 2/3rds ownership interest.  Thus, if a design firm had 10 stockholders, each of whom owned 10 percent of the stock in the firm, 7 of those stockholders must be licensed in the state of Nevada before the firm can practice in the state of Nevada.


iii.
Local Control.

Some state laws or rules provide that any physical office (even temporary office) in the state must be managed by an architect who is licensed in that state.  Other states also have a requirement of residency in the state for each office/firm.

iv.
Corporate Name.

Some states require that the firm’s name may include the names of persons only if the name is of a living person who is registered in that state and who is a current member of the firm or was previously registered in that state, and is now retired or deceased.

Designers/Surveyors that do business in other states should ensure that they strictly comply with the rules on foreign design/survey firm practice in those states.  Frequently, the violation of practice limitations in other states can lead to discipline for designers/surveyors here in Minnesota.

Minimizing Risk in Transfer of Electronic Data

The 2007 AIA Documents include some new forms (E201 and C106) for transfer of electronic data.  Below are some of the features of the AIA approach.

· Both provide that transmission of digital data constitutes a warranty by the transmitting party that it is the copyright owner or has permission from the copyright owner

· Both provide that receiving party indemnifies the transmitting party for any modifications or unlicensed use

· Neither mention the possibility of translation errors

· Neither contain any express right of the Receiving party to rely on the technical integrity of the digital data

The Engineer Joint Committee documents take a slightly different approach as set forth below.
· Only printed copies can be relied upon: Any conclusion or information obtained or derived from e-files are at user’s sole risk

· Transferring party makes no representations as to long term compatibility, usability, readability of e-files

· Reuse or modification of e-files at user’s own risk and indemnity to creator for damages arising out of re-use or modifications 
The AGC has promulgated its own guidelines on the transfer of electronic data as follows:
· Identify one party to manage the exchange process and accept responsibility for coordinating all data transfer

· Identify the persons primarily responsible for compliance with protocol compliance on behalf of all parties participating in the transfer

· Include an agreement to maintain the applications and licenses related thereto to sustain the successful transfer of digital data through the completion of the project;

· Establish document transmission standards, such as acceptable formats, transmission methods and verification procedures;

· Identify any third-party providers and agreements regarding the contractual undertaking by the same;

· Include an agreement on the method for maintaining version control of digital data and the establishment of a repository of record copies of all transmitted and received digital data;

· Include an agreement on the security and privacy controls for the transmission and retention of all digital data;

· Include an agreement on the retrieval requirements for electronic data;

· Include reciprocal indemnity agreements for violation of the protocol; and

· Insure (to the extent insurance is reasonably/commercially available) risks associated with digital transfer of data.
The 2007 Consensus Docs are perhaps the best standard form agreement source for transfer of electronic data.  Some of the features of the 200.2 form are set forth below.  

· Participating parties: Owner, Contractor, Subcontractors, Architects, Architect’s subconsultants, “others”

· Requires selection of Information Technology Management Coordinator to develop specific procedures, protocols and practices for sharing digital data

· Leaves ultimate control with the Owner regarding establishment of IT protocols

· Most comprehensive form available (www.consensusdocs.org)

Whether you are using a standard form, or developing a customized form for your use, the following are a list of items to consider and recommendations offered to surveyors/architects/engineers and other authors of work:
· Surveyor/Designer should maintain control of when, to whom, and in what format, e-documents will be provided;
· Surveyor/Designer retains all ownership and common law, statutory or other reserved rights, including copyright in transferred documents which are its Instruments of Service;
· To minimize issues with multiple versions or modifications by receiving party – include provisions that any conclusions or information obtained or derived from e-files are at the user's sole risk and without any liability or legal exposure to Surveyor/Designer;
· User of e-files agrees to defend, indemnify and hold harmless Surveyor/Designer from any damages that arise out of or relate to the non-permitted use or modification of e-files;
· Make receipt and/or use of any electronic data or files sent by Surveyor/Designer constitute acceptance of the above terms and conditions.
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� Minn. Stat. § 326.04 (2005).


� Minn. Stat. § 326.03, subd. 2.


� Minn. Stat. § 326.11, subd. 1.


� Minn. R. 1805.0400 (2005).  The Rules are included at Appendix Section F.


� Minn. R. 1805.0300.
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